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ELIMINATING THE BATTLE OF EXPERTS IN
CRIMINAL INSANI1Y CASES

Henry Weihofen*
LTHOUGH the existing criminal law rules governing the "test"
of insanity as a defense to a charge of crime have been the
subject of debate and criticism for more than a hundred years,
it seems that change in the law will be effected-indeed, is being
effected-not by frontal but by oblique attack.
Frontal assaults have had almost no results. All the recommendations and proposals that have been made, whether by individual writers,
legal or medical, or by official committees and commissions, have fallen
on deaf or unsympathetic ears.1 Nevertheless, inroads have been made
from the Hanks by way of both substantive and procedural innovations.
It is not the purpose of this article to discuss the various substantive
rules which have been undermining the still-accepted general rule that
mental abnormality has no legal significance unless it is of such a degree
as to meet the "test" of legal irresponsibility, that is, whether the defendant was suffering from such defect of reason as not to know the
nature and quality of the act, or, if he did know it, as not to know that
it was wrong; or (in a minority of states) that he was suffering from
an insane irresistible impulse which compelled him to commit the act.2

A

* Professor of Law, University of New Mexico.-Ed.
1A

vast amount has been written about the tests of irresponsibility. Some of the more
important proposals foi reform are summarized in WmHOFEN, lNsANITY AS A DEFENSE IN
CRIMINAL LAw 409 et seq. (1933). See also Glueck, "Insanity-Criminal Law," 8 ENcYC.
Soc. Ser. 64-68 (1932); Tulin, "The Problem of Mental Disorder in Crime: A Survey," 32
CoL. L. REv. 933 (1932).
2 Added together, the various situations in which mental abnormality falling short of
meeting the test of irresponsibility may nevertheless have some legal effect make an impressive
total:
(1) Where, like drunkenness, it is recognized as negative specific intent. See Weihofen
and Overholser, "Mental Disorder Affecting the Degree of a Crime," 56 YALE L. J. 959
(1947).
.
(2) Where, under special statute, it leads to abandonment or postponement of the criminal trial or sentence and commitment to a mental institution as a "defective delinquent,"
"constitutional psychopathic inferior" or a "sexual psychopath." See for example Mass. Ann.
Laws (1944) c. 123, §§ll3-ll5; Ohio Gen. Code Ann. (Page, 1939) §§13451-20 et seq.,
added by Ohio Laws (1945) p. 443; Vt. Stat. (1947) c. 282, §§6699-6703; Allen, "Confinement of the Sexually Irresponsible," 32 J. CRIM. LAw & CRIMINOLOGY 196 (194 l ); Weihofen
and Overholser, "Commitment of the Mentally ill,'' 24 TEX. L. REv. 307 (1946).
(3) Where (rarely) it is recognized as affecting provocation sufficient to reduce a killing
to voluntary manslaughter. Davis v. State, 161 Tenn. 23, 28 S.W. (2d) 993 (1930).
(4) Where low I.Q. is analogized to physical infancy. State v. Richards, 39 Conn. 591
(1873); Woodbridge, "Physical and Mental Infancy in the Criminal Law,'' 87 UNIV. PA.
L. REv. 426 (1939).
(5) Effect under Youth Correction laws.
(6) Effect upon punishment; pre-sentence investigation. See Ohio Code Ann. (Page,
1939) §13451-2.
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Such substantive changes deserve separate treatment.
It is the purpose of this article to discuss certain procedural devices
which have been adopted in some jurisdictions, designed to eliminate
the ''battle of experts" which still disgraces criminal procedure in most
of our states, and to replace it with a more impartial, more scientific,
type of investigation.
The principal objection to the traditional legal procedure for trying
such an issue as mental capacity· is that it lacks the impartiality which
should be characteristic of sden,tific inquiry. Each party is allowed to
present its own alleged "experts." It may be that those testifying for
the one side are notorious charlatans, eccentrics or incompetents with
whose opinions no qualified psychiatrist would agree. (Any reputable
practicing physician is legally qualified to speak as an expert on insanity.) The law relies upon cross-examination to bring out the
witness' incompetency or error, but it is all too often the witness whose
judgment is unobscured by too much knowledge of the subject, but
who is an old hand at parrying lawyer's questioning, who will make
the best impression on the jury. In any event, the jury has no means
of knowing how many refused to testify as counsel wished before
acceptable "experts" were found. In consequence, even the clearest
·case, upon which the opinion of really expert psychiatrists would
probably be unanimous, may be presented to the jury by three such
men testifying one way, and three quacks testifying to the contrary,
with the result that the jury decides that they had better ignore all the
expert testimony and rely upon "common sense." Even where the
experts hired by the respective parties reach essentially the same psychiatric conclusion, by the time their testimony is presented in the form
of answers to carefully worded questions of counsel, the extent of their
agreement '¥ill probably be minimized if not wholly obscured.3
The answer to this situ~tion-would seem fairly obvious: give the
jury the benefit of qualified, impartial expert opinion to guide them
in their task. Three methods of doing· this are available:
I. Appointment of impartial experts by the court.
2. Commitment of defendants pleading insanity to a mental hospital for observation and study by the hospital staff.
3. The Massachusetts Briggs Law device of routine psychiatric
examination of all persons charged with certain major offenses.
3 An eminent psychiatrist tells of the case in which he and a professional colleague were
retained on opposing sides. Since their diagnoses were in accord, he ventured to say that
there seemed to be little to the case. "Wait until the lawyers put us on the stand and ask us
· questions," said his friend. "No one will ever know that we actually agree."
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Appointment of Experts by the Court

Statutes in at least twenty states4 and the Federal Rules of Criminal
Procedure now expressly authorize trial courts to appoint experts to
examine the defendant and make a report.
The most recent and probably the most carefully considered of such
provisions is that of Rule 28 of the Federal Rules of Criminal Procedure.5 The rule is based, in part, on the Uniform Expert-Testimony
Act, drafted by_ the Commissioners <;m Uniform State Laws, and on
the A.L.I. Model Code of Evidence. 6 It provides that the court may,
if it chooses, order the parties to show cause why expert witnesses
should not be appointed7 and may request the parties to submit nominations. The court may appoint any experts agreed upon by the parties
and may appoint experts of its own choosing. T_he experts appointed
are to be informed of their duties at a conference at which the parties
have the right to participate. A witness so appointed is to advi~e the
parties of his £.ndings, and may be called to testify at the trial by the
court or by either party, and is subject to cross-examination by each
party. The parties may also call expert witnesses of their own selection.
4 Ala. Code (1940) tit. 15, §428; Ariz. Code (1939) §44-1701; Cal. Penal Code (1947)
§1027; Cal. Code Civ. Proc. (1947) §1871; Colo. Stat. Ann. (1935) c. 48, §508; Conn. Pub.
Acts (1931) p. 269, Conn. Gen. Stat. (1949) c. 427, §8748; Fla. Stat. (1941) §§917.01,
917.02; Ind. Stat. Ann. (Bums, 1933) §§9-1702, 9-1706; La. Code of Crim. Proc. (Dart,
1932) Art. 267 as amended La. Acts (1932) No. 136, §1; Md. Ann. Code (1939) art. 59,
§§6, 8, 10; Mich. Stat. Ann. (1938) §§28.967(1)-(5); N.Y. Code of Crim. Proc., §§658, 659,
970; N.D. Stat. (1933) c. 216; Ohio Gen. Code Ann. (Page, 1939) §13441-4; Ore. Stat.
(1937) c. 293; Pa. Stat. Ann. (Purdon, 1931) tit. 50, §48 as amended; R.I. Gen. Laws
(1938) c. 537, §§20, 21; Utah. Stat. (1937) c. 144, enacting Utah Rev. Stat. (1933) §10525-17; Vt. Stat. (1947) c. 113, §2479; Va. Code (1942) §4909; Wis. Stat. (1947) §357.12(1).
The statutes of two of these states (Rhode Island and Vermont) apply only where the
issue of criminal responsibility is involved; seven others (Alabama, Connecticut, Michigan,
Oregon, Pennsylvania, Virginia and Wisconsin) apply only where the question is the defendant's present capacity to stand trial; and the other eleven (Arizona, California, Colorado,
Florida, Indiana, Louisiana, Maryland, New York, North Dakota, Ohio, Utah) apply to
either purpose or both. The Federal Rule (Rule 28 of Rules of Criminal Procedure) has been
held to apply to both the defense of insanity and to insanity at the time of trial or sentence.
United States v. Cancellieri, (D.C. N.Y. 1946) 5 F.R.D. 313.
5 5 F.R.D. 595. The analogous Rule 35 of the Rules of Civil Procedure has been held
not vnlnerable to the objection that it abridges "substantive rights." Sibbach v. Wilson & Co.,
312 U.S. 1, 61 S.Ct. 422 (1940).
6 Uniform Expert Testimony Act, §§1, 2, and 4, HANDBOOK OF THE NAT. CoNFERENCB
OF COMMISSIONERS ON UNII'oRM STATE LAws AND PROCEEDINGS 339 (1937); A.L.I. MODEL
CoDE OF EVIDENCE (1942) rule 403. See also.AL.I. CoDE OF CRIMINAL PROCEDUIIB (1930)
§§307-309; NATIONAL CoMMissroN ON LAw OBSERVANCE AND ENFORCEMENT, REPORT ON
CRIMINAL PnocEDmra 37 (1931); 2 W1GMORB, EVIDENCE, 3d ed., §563 (1940); Orfield,
''The Preliminary Draft of the Federal Rules of Criminal Procedure," 22 Tm:. L. R:sv. 37
(1943).
_
7 In thus allowing the parties a hearing on whether expert evidence is needed or desired,
the Rule differs from the Uniform Act, which provides only for notice (§2).
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Even without the aid of such a statute, trial courts at common law
have the power to call witnesses,8 and courts have at times appointed
experts to examine the accused as to his mental condition, and to
testify. It is true that this power is rarely invoked, and judges will
undoubtedly be more likely to exercise it where it is expressly sanctioned by statute. California and Indiana have gone farther than the
Federal rule and have made the appointment of such experts mandatory
· when the insanity issue is raised. 9
The testimony of such court-appointed experts would probably
carry increased weight under provisions found in the Uniform Expert
Testimony Act and th_e_Model Code10 authorizing such experts to make
either joint or separate examinations and inspections, confer with each
other, and unite in a joint written report if they are in accord with
respect to their findings and opinions, and permitting them to make
known to the jury (in a jury trial) the fact that they were appointed
by the court or agreed to by the parties. The further provision that
the fee paid to an expert called by one of the parties "shall be disclosed
if requested upon cross-examination"11 would seem to be used mainly
as a means of discrediting highly-paid partisan experts.
These statutes typically do not provide any definition of the qualifications required to constitute one an "expert" on mental disorder.
The California law is an exception: it requires appointment of two
or three "alienists, at least one of whom must be from the medical
staffs of the state hospitals."12 The Louisiana act of 1932 contained
a careful definition of "qualified expert,"13 but apparently because of
the scarcity of specialists who met the qualifications, compliance was
difficult and in 1944 the law was amended to call for "disinterested
physicians" merely.14 In some states, the statutes make a gesture
toward limiting the field by referring to "disinterested qualified exs Young v. United States, (C.C.A. 5th, 1939) 107 F. (2d) 490; Litsinger v. United
States, (C.C.A. 7th, 1930) 44 F. (2d) 45; Puckett v. State, 31 Ala. App. 428, 18 S. (2d)
834 (1944); State v. Cockriel, 314 Mo. 699, 285 S.W. 440 (1926); State v. Petty, 32 Nev.
384, 108 P. 934 (1910); State v. Paine, 49 La. Ann. 1092, 22 S. 316 (1897); State v. Genna,
163 La. 701, 112 S. 655 (1927); People v. Linton, 102 Cal. App. 608, 283 P. 389 (1929);
State v. Home, 171 N.C. 787, 88 S.E. 433 (1916); 2 WIGMORE, EvmENCE, 3d ed., §563
(1940). Contra: People v. Dickerson, 164 Mich. 148, 129 N.W. 199 (1910); People v. Scott,
326 ID. 327, 157 N.E. 247 (1927).
9 See statutes cited supra, note 4.
10 Uniform Expert Testimony Act, §§5, 6 and 7; Model Code, Rule 405.
11 Uniform Expert Testimony Act, §10. The Model Code omits this provision as "unnecessary," and leaves the matter to the trial judge's discretion. Model Code, rule 410, comment.
12 Supra, note 4.
13 La. Acts (1932) No. 136.
14 La. Acts (1944) No. 261.
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perts" but the gesture is obviously an empty one, because this language
does not change the common law rule that any practicing physician
can qualify as an expert on insanity, even though he never studied
psychiatry or handled a mental case in his life.
The most that can be said for such provisions is that they do bring
into the case impartial witnesses, not paid to support either side of the
case; but there is no guaranty that such witnesses will be better qualified to diagnose the case than those retained by the parties,1 5 nor is
the opportunity for scientific diagnosis improved.16

2.

Commitment to Hospital for Obseroation

At least thirteen states now have statutes which permit the court
to commit the defendant to a state hospital for a period of observation
when insanity becomes an issue.1 7 In six of these states (Alabama,
Arkansas, Colorado, Ohio, South Carolina and Vermont), the statute
permits this to be done whether the issue is the defense of insanity at
the time of the commission of the act, or present insanity at the time
15 In New York prior to 1936, the statute provided for appointment by the court of a
commission of "not more than three disinterested persons" to examine the defendant where
insanity was pleaded. The practice of the courts was to appoint at least one physician -on each
commission, but a survey showed that over a period of five years, qualified psychiatrists were
appointed in only 6 per cent of the cases. Strauss, "The Qualification of Psychiatrists as
Experts in Legal Proceedings," 2 LAw & CoNTEM. PnoB. 461 (1935).
16 The court-appointed expert may have poorer opportunity for informing himself about
the facts than the partisan expert. This objection is attempted to be met in some statutes "by
providing that experts appointed by the court shall be permitted access to the persons, things,
or places under investigation for the purpose of examination and inspection. There are,
however, no provisions for the examination of privileged materials. See Missouri proposed
code of evidence, §10.05, quoted in note, 14 Mo. L. fuv. 294, 301 n. (1949).
The Wisconsin statute provides a more forthright solution: no testimony regarding the
accused's mental condition is accepted from his own witnesses "until the expert witnesses
summoned by the prosecution have been given an opportunity to examine and observe the
accused, if such opportunity shall have been seasonably demanded." Wis. Stat. (1947)
§357.12(2) [held constitutional in Jessner v. State, 202 Wis. 184, 231 N.W. 634 (1930)).
Such a provision had been included in the model Expert Testimony Bill drafted by a committee headed by Prof. Edwin R. Keedy in 1915. Keedy, "A Bill to Regulate Expert Testimony,"
5 J. CRIM. L. & CRIMINOLOGY 643 (1915); Keedy, "Insanity and Criminal Responsibility:
Report of Committee 'B' of the Institute," 6 J. CRIM. L. & CRIMINOLOGY 672 (1916). The
same restriction could be employed to assure court-appointed experts an opportunity to examine and observe.
1 7 Me. Rev. Stat. (1944) c. 23, §119; Md. Ann. Code (1939) art. 59, §§8, IO (examination made by Board of Mental Hygiene); Mass. Ann. Laws (1942) c. 123, §100; N.H.
Rev. Laws (1942) c. 17, §13; N.Y. Code Crim. Proc. §§658-662-e, 870; Va. Code (1942)
§4909; Wis. Stat. (1947) §357.12(3); Ala. Code (1940) tit. 15, §425; Ark Digest (Pope,
1937); §3913; Colo. Stat. Ann. (1935) c. 48, §508; Ohio Gen. Code Ann. (Page, 1939)
§13441-4; S.C. Code of Laws (1942) §6239; Vt. Stat. (1947) §2460. The South Carolina
statute does not in terms clearly indicate that it applies to both questions, but in practice it is
construed to cover cases where the defendant's mental condition at the time of the trial is in
question, as well as cases where mental responsibility at the time of the act is questioned. The
Alabama law applies to capital cases only.

966

• MICHIGAN LAw

REvmw

[Vol. 48

for trial, u~ged as a reason for postponing trial until the def~ndant may:__
recover sufficiently to stand trial. In six others (Maryland, Massachusetts, New Hampshire, New York, Virginia and Wisconsin), the
statute applies only where the question is as to the defendant's mental
capacity to stand trial. In Maine, the statute covers only the situation
where insanity is raised as a d~fense to the crime.18 Wyoming provides
for commitment to the county jail for a thirty-day period of observation
whenever a question arises of a criminal defendant's mental condition
either at the time of the act· or presently.19 But a jail is hardly a ·satisfactory setting for psychiatric observation and examination.
The procedure contemplated in these enactments is not complex.
Those which apply to the defense of insanity at the time of the act
require that this defense be raised by a special plea; insanity at the
time for trial, as a ground for postponing trial, must, of course, be raised
specially in every state. Where such a plea is made, the statutes provide
that the judge may (must, in Colorado) forthwith commit the defendant" to a state mental institution for observation for a period not
to exceed thirty days.
This commitment permits a thorough diagnosis to be made of a
person's mental condition. At the Colorado Psychopathic Hospital, for
example, the patient on arrival is assigned to a particular staff physician
for examination. The case is then presented at staff meeting and the
. whole staff passes on the case. In difficult cases, the patient may appear
before the staff meetings several different times, so that an accurate
estimate of his condition may be obtained. When the staff has studied
the case sufficiently to make a diagnosis, the superintendent makes a
report to the court.
The hospital report is usually in writing and is available to the
court and to the defense and prosecuting attorneys. 20 When the case
is tried, the staff member most familiar with the case may be subpoenaed to testify as to his findings. In some cases, other members of
the staff are also subpoenaed.
Neither the defense nor the prosecution is denied the right to
put its own experts on the stand tQ refute the hospital's conclusion,
18 But Me: Rev. Stat. (1944) c. 23, §128 provides: "Inmates of the county jails and
persons under indictment becoming insane before final conviction may be committed to either
insane hospital by any justice of the superior court in the county where such person is to be
tried, or the case is pending, for observation, -iµider such limitations as such judge may direct."
19Wyo. Comp. Stat. (1945) §10-903.
20 The Ohio act specifically states that the "report shall not be read as evidence except
that it may be used by either counsel on the cross-examination of the witness who signed the
same." Ohio Gen. Code Ann. (Page, 1939) §13441-4.
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nor is the testimony of the hospital doctors made presumptively true
or given any special weight. However, where there is a conllict of
opinion, juries almost invariably accept the conclusion of the impartial
hospital report as against that of partisan expert witnesses. As a result,
lawyers have learned that it is usually hopeless to contest the hospital's
finding. Where the hospital reports the defend.ant sane, defense
counsel have learned that they may as well drop the insanity defense
because it is unlikely that the jury can be convinced that the defendant
is insane when the state hospital staff, which has had him under
observation· day and night for several weeks, has concluded that he
is sane. Conversely, if the hospital reports him insane, prosecuting
attorneys have learned that they may as well accept that conclusion,
and permit the defendant to be committed as insane rather than try
to send him to prison.
Under the Maine law, which has been in effect for more than one
hundred years, 208 cases were admitted to the Bangor State Hospital
for observation during the thirty-year period from 1919 to 1949. In
all but one of these cases the jury accepted the hospital's finding. In
the past fifteen years, during which 152 persons were so committed,
the court and jury accepted the hospital's finding in every case. Under
the same law, 31 cases were admi_tted to the Augusta State Hospital for
observation during the three years 1947-1949, and in all of these, the
juries accepted the hospital's findings. Some years ago, the then superintendent of the Augusta hospital advised the writer that during the
thirty years from 1905 to 1935, there had been 264 persons committ~d
to the institution for observation, 37 of them under indictment for
murder. In only two cases had the attorneys for the defense refused
to abide by the hospital's findings. In those two cases, and in no others,
expert witnesses were retained to testify for the defense in opposition
to the hospital's report, but in neither case did the defense succeed;
both defendants were found guilty.
·
The Vermont law is similar in wording to that of Maine. During
the past twenty-nine years (1920-1949), 266 cases have been committed to the Vermont State Hospital under this law. Of these, 194
have been reported back as not insane, 71 as insane or defective delinquent or psychopathic personalities,21 and one as undiagnosed (a non21 Since 1943, Vermont has had a statute providing that upon conviction, and before
sentence is imposed, the court may order a psychiatric examination and hospitalization of the
defendant, and if found disordered, he is to be committed until he recovers, whereupon he
shall be returned to the court for sentence. Vt. Stat. (1947) c. 282, §§6699-6703. The :figures
quoted above included cases committed for observation under this statute as well as under
c. 112, §2460.
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resident who was transferred back to her home state). In only five
cases was the hospital opposed by an alienist retained by the defense,
and in only one of these did the jury find contra to the finding of the
hospital. Indeed, in Vermont, the confidence of all concerned in the
hospital's findings is such that its report to the prosecutor and to counsel
for the defense is usually sufficient to dispose of the issue without any
testimony being introduced at the trial. If the hospital's report is that
the defendant is insane, the court comm~ts him to the hospital; if the
hospital reports him sane, he is ordered to stand trial, and, with the
few exceptions mentioned, counsel has dropped the insanity defense.
In only a minority of the cases has a member of the hospital staff been
required to take the stand.
Under the Ohio law, 894 persons were committed from the time
the law was enacted in 1929 until October 1949. Dr. R. E. Bushong,
superintendent of the hospital, states that in homicide or other serious
cases, where the defendant has financial resources to employ high. priced lawyers, an attempt is occasionally made to prove the defendant
insane in ·the face of the hospital's finding that he is sane, but in only
two cases did the jury find a defendant insane contrary to the hospital?s
finding. In one other case-out of the total of 894-the jury found
a defendant not insane whom the hospital staff had diagnosed as
psychotic.
In South Carolina, 66 persons accused of crime were committed
for observation during the three-year period ending June 30, 1943.
Of these, 21, or 32 per cent, were reported by the hospital to be
psychotic, and an additional 27, or 41 per cent, to be mentally defective,
alcoholic or otherwise abnormal. Without exception, the courts have
accepted the findings of the hospital in all cases.
Exact figures are not available for Arkansas but, in general, the
courts accept the findings of the hospital staff. During the three years
from 1946 to 1949, there were apparently only two cases out of several
hundred in which the court did not fully accept the hospital findings.
Similarly in Alabama, although exact records are not available, there
seem to have been only two cases since the law went into effect in
1940 in which persons whom the hospital had reported to be mentally
ill were held by the courts to be sane and punishable.
In Colorado, during the 20-year period, 1927-1947, out of 470
persons sent to the Psychopathic Hospital for observation, the hospital's
conclusion was contested in only 19 murder cases and 2 non-capital
cases. In all but six of these, the jury accepted the hospital's finding
and found the defendant sane.
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Where the jury has reached a result other than that recommended
by the hospital, it has done so in almost every instance not because of
any real question as to the defendant's mental condition, but because
of other circumstances leading the jury to temper justice with mercy
or its opposite. Where the jury's sympathy is with the defendant, it
may return a verdict of not guilty ''by reason of insanity" even though
the hospital's finding was not insane. Conversely, where the crime
was especially heinous or shocking, the jury may convict notwithstanding a hospital diagnosis of insanity. In a case where a woman had
killed her husband's paramour, the jury, no doubt correctly reflecting
community feeling, acquitted her ''by reason of insanity" although the
hospital had found her mentally deficient but without psychosis. The
same can be said of the case of a defendant who killed a brutal deputy
sheriff. The consensus was that he had rendered the community a
service, and he was found insane, contrary to the hospital's findings.
In a horrifying case of rape and murder committed upon two little
girls, the jury returned a verdict of guilty against a defendant who at
the time of the crime was an escaped patient of a school for mental
defectives, notwithstanding unanimous expert testimony that he was
an imbecile who did not have the mentality of a six-year-old child.22
It is hardly correct to say in such cases that the jury disagreed with the
hospital's findings; rather, the jury chose to give greater weight to
countervailing considerations.
It is interesting to note what percentage of the defendants so committed for observation are found to be insane by the hospital authorities. In Colorado, during the 22 years that the law has been in effect,
26% have been reported insane. In Maine, it was 40% over a IO-year
period. In Vermont, over a period of 29 years, 26.8% were reported
to be insane, defective delinquents or psychopathic personalities. In
Ohio, over a period of 20 years, 17% were found insane. (During the
first 14 years of this period, the figure was 26½%. The drop is due
to the fact that, formerly, the Ohio courts sent to the hospital only
cases where there was definite reason for suspecting mental disorder;
today, they send also the more doubtful cases.) In South Carolina,
during the first three years' operation of that state's law 32% were
reported insane. In Arkansas, 10% out of the 135 cases committed
during 1948 were reported insane.
When it is remembered that it is largely in the most obvious cases
that mental condition is questioned, these figures certainly lend no
22 Arridy v.

People, 103 Colo. 29, 82 P. (2d) 757 (1938).
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support to the fear sometimes expressed that hospital authorities would
be too likely to find all persons who are charged with serious crimes
to be insane.
The hospital authorities in some of these states have not hesitated,
in their reports to the court, to go beyond making a merely formal
finding of "sane" or "insane," and to make specific diagnoses, such as
dementia praecox, cerebral arteriosclerosis, mental deficiency, etc.,23
and also to make recommendations for the proper treatment or disposition of the defendant. Among these recommendations the hospitals
· have included such suggestions as "institutionalization" and "psychiatric supervision," even though stating in the report that it was realized
that the state provided no facilities for carrying out such recommendations. In this way, the hospitals have been able to do much to educate
judges, prosecutors and lawyers in the need for specialized treatment
for certain types of mentally unsound offenders.
Unfortunately, some judge~ have failed to see the usefulness of
such reports and have instructed the hospital to report merely the bare
conclusion, "sane" or "insane." The hospital staff members naturally
23 lliustrative is the following summary of the diagnoses of the 937 court cases committed
to the Colorado Psychopathic Hospital for observation under the Colorado act, from Aug. l,
1927 to July l, 1949:
Psychotic G'insane")
General Paresis ............................................. . 18
Central Nervous System Syphilis with Psychosis ................... .
5
Psy_cliosis due to alcoholism ................................... .
6
Post-traumatic psychosis .................. : ................... .
9
Psychosis with cerebral arteriosclerosis ............................ . 27
Psychosis with epilepsy ....................................... .
6
Senile psychosis ............................................. . 24
Psychosis due to new growth ................................... .
l
Post-encephalitic Parkinsonism with psychosis ..................... .
2
Psychosis with multiple sclerosis ................................ .
l
Psychosis due to organic changes of the nervous system, unclassified ..... .
3
Manic depressive psychosis. : .................... : ............. . 13
Schizophrenia .............................................. . 68
Paranoid conditions .......................................... . IO
Constitutional psychopathic inferiority with psychosis. : ............. . 14
Mental deficiency with psychosis ........................... ." .... . 18
Psychoneurosis ............................................. . 26
Total ................................................. .
251
Without Psychosis ("sane")
·
Epilepsy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
4
Alcoholism . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23
lliug addiction ............................................... · l
Mental deficiency ............... , . . . . . . . . . . . . . . . . . . . . . . . . . . . . 45
Constitutional psychopathic inferiority ................. •. . . . . . . . . . . 288
Legally sane ................................................. 315
Behavior disorder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
9
Arteriosclerosis without psychosis................................
l
Total...................................................
686
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feel that such reports fail to give an adequate explanation of the person's
mental condition. The medical authorities administering the state
mental institutions sometimes object to having to accept for observation suspected murderers and other criminals. Especially is this true
of institutions designed for treatment distinguished from those which
are essentially custodial and offer only a minimum of therapeutic effort.
Institutions, for treatment and cure are not designed to house the
criminal insane or those suspected of crime, and it would be preferable
to have a separate wing or ward (as at the Vermont State Hospital)
for suitable secure segregation of persons charged with crime who are
committed for observation and study. In California, a Special Crime
Study Commission; while of the opinion that a procedure for observation in a hospital would be desirable, felt that existing state hospitals
"are not equipped for the immediate introduction of such a procedure,
and a maximum security institution for detention is a necessary prerequisite to the adoption .of this plan." The Commission therefore
recommended that such legislation be adopted "when and if the State
provides adequate facilities." 24

as

3.

The Massachusetts Briggs Law: Routine P~ychiatric &amination
of All Persons Charged with Certain Offenses.

A serious defect in almost all of the statutes of the two types discussed above is that they leave the initiative wholly to the defense:
it is only where the defendant pleads insanity that the law goes into
operation. The defense ~ay not be raised if the defendant's counsel
and friends are not well enough versed in psychiatry to observe symptoms of mental abnormality, or where because the offense is a minor
one or for any other reason the defense prefers to take a chance on
acquittal or conviction for the crime rather than invite commitment
to a mental institution for an indefinite time.25
,The only procedure designed to take the initiative from the defense
is that exemplified in the Massachusetts Briggs Law2 6 which provides
for a routine psychiatric examination, by experts appointed by the State
Department of Mental Diseases, in all cases involving a capital offense,
felony, or recidivism. This procedure makes it possible to discover
feeblemindedness or psychosis which might otherwise have gone unFinal Report of the Special Crime Study Commission on Criminal Law and Procedure,
25 Glueck, ''Psychiatric Examination of Persons Accused of Crime," 36 YALE L. J. 632
(1927).
26 Mass. Gen. Laws (1932) c. 123, §lOOA.
24

June 30, 1949, p. 90.
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recognized. It also meets the problem of more speedy examination,
because persons charged with the specified crimes are subjected to
examination without waiting for arraignment.27
The examinations under the Massachusetts law are made usually
at. the jail where the defendant is being held. The report is filed with
the clerk of the court and is accessible to the court, the district attorney
and attorney for the accused, and the probation officer. The report
is not itself evidence in the case, but the examiners may be called to
testify as to their :findings.
Under this law too, juries have shown a commendable tendency
to take the word of the impartial examiners appointed by the Department as against that of alienists hired by either side. In consequence
" ... the prosecuting attorneys have been guided by the reports
. of the Department examiners and it is the general practice in
those cases where 'insanity' is reported or where observation commitment is recommended to follow the advice by sending the
patient to a mental hospital. In many of those cases reported as
being mentally defective, the District Attorney arranges for commitment as a defective delinquent under a special statute. The
battles of experts, which these various types of legislation discussed
have been designed to obviate, have become almost unknown in
Massachusetts, and in every instance which has come to the
author's attention the report of the examiners has been sustained
by the jury ."28
Although the Massachusetts law has been widely discussed and
generally commended,29 it has been adopted in very few other states,
probably because of the expense. involved. However, in 1938, Kentucky enacted a similar provision, applicable, however, only to persons
indicted as habitual criminals (having twice previously been convicted
of felony ).30 In 1939, Michigan adopted the procedure but limited
21 The Massachusetts Supreme Judicial Court has held that. the act does ~ot contravene
the constitutional guarantee against self-incrimination. Commonwealth v. Millen, 289 Mass.
441, 194 N.E. 463 (1935). On the subject of medical examinations generally as selfincrimination, see 8 WmMoRB, EvmENcE, 3d ed., §2265 (1940); Morgan, ''The Law of
Evidence 1941-1945," 59 HARV. L. REv. 481, 521-523 (1946).
28 Overholser, "The Mental State of Defendants in Criminal Trials-A Comparison of
Some Colorado and Massachusetts Procedures," 14 Rocrcr MT. L. REv, 21 (1941).
29 Overholser, "The Briggs Law of Massachusetts: A Review and an Appraisal," 25 J •.
CRIM. L. & CRIMINOLOGY 859 (1935); GLUECK, MENTAL DISORDER AND nm CRIMINAL
LAW 60 (1925); WmaoFEN, lNsANITY AS A DEFENSE IN CRIMINAL LAw 401-407 (1933).
Parker, "The Determination of Insanity in Criminal Cases," 26 CoRN. L. Q. 375 (1941). A
bill to enact this type of law was vetoed by the governor of Maryland in 1929. Md. Laws
(1929) c. 371, pp. 1022, 1436. .
ao Ky. Rev. Stat. (1948) §203.340.
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it to murder cases.31 Not much use has been made of thy Kentucky
law. By October 1949, only six requests for examination had been
made; in each of these cases, the hospital reported the defendant to
be sane. In Michigan, on the other hand, the law has been conscientiously applied, and 94 7 cases were examined during the first
ten years of the law's operation (1939-1949). Records of the results
of the examinations have not been obtained, but in a large majority
of the cases counsel for the prosecution and the defense have accepted
the findings of the examining commission.
At the Conference on Crime held at the University of Colorado in
1949, it was recommended that the Colorado law (providing for
hospital commitment for observation where a plea of insanity is made)
be extended to provide for a routine psychiatric examination of all
persons charged with a capital or sex crime, and in other cases- where
there is :,;eason to suspect mental abnormality.
If such a statute were limited, for example, to persons charged with
capital or sex crimes, the expense to a state having a state mental institution would not be very great.32 It might even pay for itself, in
eliminating the cost of a few criminal trials of defendants found by the
hospital to be insane, and in discouraging counsel from litigating the
insanity issue in cases where the hospital finds the defendant clearly
sane.
Ohio in 1945 adopted an interesting variant of the Briggs Law
procedure: the compulsory psychiatric examination is held not before
trial, but after conviction and before sentence. Whenever a person is
convicted of rape, assault with intent to rape, incest, sodomy, felonious
assault, or taking indecent liberties, the court is required, before imposing sentence, to commit the defendant to the Lima State Hospital
for a maximum of sixty days' observation and psychiatric examination.
If found to be mentally ill. or psychotic, the court is to impose sentence,
and at the same time enter an order of indefinite commitment, during
which execution of the sentence is to be suspended. If the person .
recovers, the suspended sentence is then to go into effect, unless he
has already been confined for as long as or longer than the maximum
length of sentence, in which case he is to be placed on "trial visit"
s1 Mich. Pub. Acts (1939) No. 259.
32 Some estimate of expense can be made from the Michigan experience. Under the
Michigan law, which applies only to cases of persons charged with murder, 947 cases were
examined during the ten-year period 1939-1949. Michigan has about an average ratio of crime
to population. Note, An Index of Crime by States: Changes from 1937-1939 to 1946, 37 J.
CRIM. L. & CRIMINOLOGY 528 (1947).
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under supervision. If, after a suitable period of supervision, it is felt
that he no longer requires supervision, the indefinite commitment and
the suspended sentence -are terminated, and _he is discharged from all
legal control.33
The essential difference is that whereas the Massachusetts law
operates by way of a defense to crime, the Ohio law is purely a measure
to obtain additional control and supervision over the mentally ill
offender, and to confine him "indefinitely," that is, for life, if his
mental condition requires.
·
4.

Suggestions for an Integrated Procedure

The optimum procedure would be one which made available the
advantages offered by each of the devices discussed. The writer would
suggest the following to· accomplish this end:

I. For states having the institutional facilities and able to bear
the expense, a "Briggs Law" type of procedure is highly desirable at
least for certain types of cases, such as murder and sex crimes-murder
because it is in such cases that the defense of insanity is most likely
to be pleaded, and sex crimes because it is there that mental abnormality
is very likely to be present, whether pleaded or not. For the latter
reason, it would be well if the law could also cover habitual offenders.
Ideally, of course, the Briggs Law device should be extended to cover
all persons charged with crime. The more limited coverage is suggested
only to meet the objection of expense.
·
2. In cases involving other types of offenders, not subjected to_
psychiatric examination as a routine procedure, the law should be
sufficiently. Hexible to permit the question of mental condition to be
raised by the defense or the prosecution before arraignment as well as
thereat or thereafter, or by the court itself, and upon the question being
properly raised, to permit either the appointment of impartial. experts
(hospital staff doctors or private practitioners) to examine the accused
and report, or his commitment to a hospital for observation where that
seems to be called for.
·
a. It is important to provide a means for getting the accused
examined before arraignment. It may be a foregone conclusion in a
given case that the insanity defense will be made, yet, where the
statute provides for examination by court-appointed experts or by the
33

et seq.

Ohio Laws (1945) p. 443, amending Ohio Gen. Code Ann. (Page, 1939) §§13451-20
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hospital only upon a plea of insanity, the court cap.not order such an·
examination until the plea is entered, which may be weeks or even
months after the crime was committed. The psychiatrist who is asked
to form an opinion so long after the event, as fo whether the accused
did or did not know at the time of the crime that the act was wrong,
and just what his mental state then was, is given a Herculean task. A
more adequate basis for such opinions could be provided by permitting
the court to order such examination not only upon entry of the special
plea, but also before arraignment, upon the suggestion of either party
that there is reason to believe that such plea will be entered or that
there is reason to believe that the defendant may be ~en tally disordered.
The Arkansas law permits this.
b. Whether the accused should be sent to a hospital for a period
of observation or whether an adequate psychiatric examination can be
made without expending the time and money which such commitment
would require is a question for medical men to answer rather than
lawyers or judges. Some of the simpler cases could be diagnosed in
a few hours without commitment.34 This is true, for example, in those
not infrequent cases where the insanity plea is entered as a desperate
last hope of a weak defense.35 The procedure should therefore be B.exible so as to permit the judge to obtain medical advice on whether
commitment is indicated. Arkansas, having had unfortunate experience
under a statute which made hospitalization for observation mandatory
whenever a plea of insanity was entered, in 1949 adopted what would
seem to be the only statute in which is squarely faced the problem of
34 It should be emphasized that it is not intended here to suggest that ~dequate pscyhiatric
examination can be made in a few hours in all or even in most cases. On the contrary, ample
time should be allowed for thorough examination; so far as possible, psychometric examination
and a social investigation should be made, just as would be done where the patient was committed to a mental hospital. What is suggested is that in a small but appreciable number of
cases, diagnosis will be easy, and it is a waste of time and money in such cases to furnish the
accused with bed and board in a hospital for thirty days in order to permit a diagnosis which
can be made in a matter of hours instead of weeks.
3 5 Prior to 1949, the Arkansas law was mandatory; if the defense chose to plead insanity,
the court had no discretion but to order the accused sent to a hospital for observation and
report. Ark. Digest (Pope, 1937) §3913; see note, I ALA. L. REv. 88 (1948). But so many
pleas of insanity were entered merely as a means of obtaining a delay or continuance of the
trial that the law was changed to eliminate this abuse. The Colorado law is also mandatory,
but apparently has not been similarly abused.
Even in states where commitment for observation is discretionary with the court, the judge
will probably not often refuse to so commit; even though he may feel that there is little basis
for supposing the defendant to be anything but sane, he will normally hesitate to be dogmatic
about a matter in which he is not an expert. In Ohio, however, it has been held not only
that it is not mandatory for the judge to commit, but that he should not do so unless some
evidence is offered in support of the written plea of not guilty on the sole ground of insanity.
State v. Logan, 32 Ohio Op. 39, 17 Ohio Supp. 64 (1945).
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how to determine in each case whether commitment ought to be
ordered or whether examination by court-appointed experts-is sufficient
without hospitalization. The 1949 amendment of the Arkansas law
provides that the court "shall not be· required to enter an order committing the defendant for such observation and examination unless
and until the defendant shall have been examined by two reputable
doctors of medicine appointed by the court and the courf informed by
them that there are reasonable grounds to believe the defendant insane."36 The Arkansas act also permits Hexibility in the period of commitment; the court's order of commitment for not more than thirty days
is not to ''be construed as directing that the party be retained for that
period of time, if his condition is determined and proper report thereon
can be made in a period of less than thirty days."
It is to be noted that in Massachusetts where, under the Briggs
Law, all persons charged with certain major offenses or with repeated.
crimes are to be subjected to a psychiatric examination, the examination
is given at the jail in most cases, and commitment for observation is
not deemed necessary to reach a diagnosis. Also, Dr. Manfred S.
Guttmacher, chief medical officer of the Supreme Bench of Baltimore,
examines most of the cases sent to him for examination without commitment.

5. OtherJ'roposals
· The measures discussed above all operate within the traditional
conception of criminal procedure, i.e., of a trial before a judge and
. jury, both of whom_ are assumed to be capable of handling any issue,
no matter how technical or complex, without the aid of a·research staff
or any other assistance except the opinions of expert witnesses. There
is much support for the view that specialized questions such as the
determination of a person's mental condition cannot be competently
handled unless we (I) eliminate the jury, and either (2) take the
question from the judge also, and determine the question by a scientific
instead of a judicial proceeding, or (3) if it be left to be decided
judicially, at least give the judge the benefit of more adequate scientific
information, investigation and advice.

I. As long as incapacity to understand the nature and quality of
the act, or that it was wrong, or any other test of insanity, is retained
as a defense to a criminal charge, it is clear that the question of whether
36 Ark. Acts (1949) No. 256.
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the defendant came within the legal test or not cannot be taken from
the jury. The constitutional right to trial by jury extends to all the
issues in the case.37 But suppose the legislature undertook to eliminate
the mental element from the definition of the crime? A hundred years
ago it was considered almost axiomatic that criminal intent is essential
to constitute a crime,38 but since then mens rea has been eliminated
as a requirement in a growing list of offenses,39 and it has been said
that "the power of the legislature to declare an offense, and to exclude
the elements of knowledge and due diligence" cannot be questioned.40
Such generalizations, however, are either pure dicta or appear in cases
dealing with statutes dispensing with the need for knowledge of facts
or of the law. It is not at all certain that the courts would consider
themselves powerless to question the constitutionality of legislation
which undertook to eliminate the concurrence of will as a prerequisite
to criminal liability.41
37 State v. Lange, 168 La. 958, 123 S. 639 (1929).
3 8 See cases collected in Sayre, "Public Welfare Offenses,"

33 CoL. L. REv. 55 at 62,
n. 27 (1933).
39 United States v. Balint, 258 U.S. 250, 42 S.Ct. 301 (1922) (violation of Narcotic
Act); State v. Avery, lll Kan. 588, 207 P. 838 (1922) (worthless check); People v. Fernow,
286 lli. 627, 122 N.E. 155 (1919) (possessing car from which serial number had been removed); City of New Orleans v. Vinci, 153 La. 528, 96 S. ll0 (1922) (milk ordinance);
Commonwealth v. Mixer, 207 Mass. 141, 93 N.E. 249 (1910) (transporting liquor); Commonwealth v. Weiss, 139 Pa. St. 247, 21 A. 10 (1891) (oleomargarine sale); Hunter v. State,
158 Tenn. 63, 12 S.W. (2d) 361 (1928) (embezzlement); State v. Lindberg, 125 Wash. 51,
215 P. 41 (1923) (unauthorized borrowing from bank by director). See note, 94 GENT, L.
J. 13 (1922); Jackson, "Absolute Prohibition in Statutory Offenses," 6 CAMB. L. J. 83 (1936).
40 Chicago, Burlington & Quincy Ry. Co. v. United States, 220 U.S. 559 at 578, 31
S.Ct. 612 (19ll); see also United States v. Balint, 258 U.S. 250, 42 S.Ct. 301 (1922);
Shevlin-Carpenter Co. v. Minnesota, 218 U.S. 57, 30 S.Ct- 663 (1910).
4 1 State courts have in a few cases held criminal statutes imposing strict liability to
violate <lue process. People v. Estreich, 272 App. Div. 698, 75 N.Y.S. (2d) 267 (1947),
holding unconstitutional a statute which made a dealer guilty of felony if he bought stolen
goods regardless of his intent or knowledge; State v. Prince, 52 N.M. 15, 189 P. (2d) 993
(1948), holding an embezzlement statute which the cou;rt chose to interpret as excluding
intent to violate due process; State v. Park, 42 Nev. 386, 178 P. 389 (1919), holding an act
making it unlawful to possess hides from which the ears have been removed unconstitutional
as a taking of property without due process; Ex parte Bales, 42 Okla. Cr. 28, 274 P. 485
(1929), holding unconstitutional a statute providing that any person who sells "any liquor •••
which results in death to be guilty of murder."
The reluctance of courts to construe statutes so as to impose liability without fault is well
known. See, for example, the dissenting opinion by four members of the United States Supreme
Court in United States v. Dotterweich, 320 U.S. 277 at 286, 64 S.Ct. 134 (1943), in which
it was said, ''It is a fundamental principle of Anglo-Saxon jurisprudence that guilt is personal
and that it ought not lightly to be imputed to a citizen who ••• has no evil intention or
consciousness of wrongdoing." See also Nigro v.United States, (C.C.A. 8th, 1925) 4 F. (2d)
781, refusing to extend to the buyer of narcotics the strict liability applied to the seller; City
of Jackson v. Gordon, ll9 Miss. 325, 80 S. 785 (1919), holding a shopkeeper in whose shop
a customer had left a package which unbeknown to Defendant contained intoxicating liquor
not guilty of "possessing" such liquor; State v. Edgell, 94 W.Va. 198, ll8 S.E. 144 (1923),
holding that a statute punishing "possession" of a moonshine still was not violated where
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Whether the legislature could, if it wished, make any homicide a
crime, whether committed with "malice aforethought," or negligently,
or without any fault whatever, is a somewhat academic question, for
no legislature has extended strict liability ,so far, or is likely to do so.
But acts have been passed which have attempted to eliminate insanity
as a defense to murder without altering the general definition of the
crime. In 1909, the state of Washington adopted a statute which provided that insanity at the time of the crime should no longer be a defense, but the trial court, sitting without a jury, if it found the accusedto have been insane at the time of the crime, was to order him' committed to a mental institution instead of standing trial for the crime.
This was held to violate the defendant's right to a jury trial.42 Mississippi in 1928 enacted a law providing that insanity should not be
a defense to murder, but that on conviction the defendant should be
imprisoned for life, and the governor was empowered to order him
transferred to an insane hospital if his mental condition warranted.
This was held to violate due process.43
The qp.estion of the constitutionality of such acts goes to the fundamental purpose of criminal law and the rationale of punishment,44
but under traditional conceptions of criminal law and procedure it is
probably impossible to induce the courts to permit a person to be stigmatized as "guilty" of crime except upon the verdict of a jury, if he
demands such procedo/e.
2. What has been said of the right to trial by jury is a fortiori true
of the right to a judicial trial. A generation ago, the Louisiana legislature disregarded this fundamental principle by enacting a law providing that where insanity was pleaded as a defense to a criminal
charge, the matter was to be tried before a commission made up of the
evidence did not show that Defendant, carrying such a still, intended to use it to manufacture
illicit liquor.
·
For a penetrating discussion of the due process limitation on strict liability, see Laylin
and Tuttle, "Due Process and Punishment," 20 Mi:cH. L. REv. 614 (1922). See also note,
24 hro. L. J. 89 (1948). For criticism of the strict liability concept as a matter of criminal
law theory, see HALL, GENERAL PRINCIPLES oF CRIMINAL LAw, c. 10 (1947); comment, 12
Wis. L. REv. 365 (1937); note, 4 A.LR. 1540 (1919).
42 State v. Strasburg, 60 Wash. 106, 110 P. 1020 (1910). The case was criticized in
Rood, "Statutory Abolition of the Defense of Insanity in Criminal Cases," 9 Mi:cH. L. REv.
126 (1910).
43 Sinclair v. State, 161 Miss. 142, 132 S. 581 (1931).
44 See Glueck, "Principles of a Rational Penal Code," 41 H,mv. L. REv. 453 (1928);
Harno, "Rationale of a Criminal Code,'' 85 UNIV. PA. L. REv. 549 (1937); Gausewitz,
"Considerations Basic to a New Penal Code,'' 11 Wis. L. REv. 346 (1936); Weihofen, ''The
Metaphysical Jargon of the Criminal Law,'' 22 A.B.A.J. 267 (1936).
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superintendents of the two state insane institutions and the coroner of
the parish. If this commission found the defendant insane, he was
to be committed; if found sane, he was to be tried for crime, but the
commissioner's determination of sanity was conclusive, and the defense
of insanity could not be raised on the criminal trial. Although the court
in holding this procedure unconstitutional based its decision on the
ground that it violated the right of trial by jury,45 it might well have
rested on the more fundamental ground that it violated the right to a
judicial trial.
3. If the judge is to continue to decide questions of mental condition, it has been suggested that he should at least be given the benefit
of much more official investigation, research, information and advice
than our traditional procedure contemplates. A number of specific
suggestions have been offered: 46
a. Revival of the special or struck jury, selected from groups having training and experience in the matter involved. Although the
special jury has largely fallen into disuse in this country, it is still
employed in various situations. Thus it is not uncommon for statutes
to provide that when a question arises of the sanity47 or the pregnancy48
of a person under sentence of death, the question is to be determined
by a jury of physicians. The popularity of the special jury may be
given a fillip by the decision of the United States Supreme Court in
Fay v. New York,4 9 holding the device constitutional as embodied in
the New York so-called ''blue-ribbon" jury statute. However, as Wigmore has pointed out, "the scientific fact is seldom more than a part
of the issue, and therefore cannot be easily segregated for the purpose
of being committed to a second and subsidiary jury."50 Nevertheless,
such segregation is now made in criminal insanity cases, under statutes
45 State
46 Most

v. Lange, 168 La. 958, 123 S. 639 (1929).
of the proposals discussed are summarized in 2 WIGMORE, EVIDENCE, 3d ed.,
§563 (1940). See also Beuscher, "The Use of Experts by the Courts," 54 HARV. L. RBv.
ll05 (1941); Friedman, "Expert Testimony, Its Abuse and Reformation," 19 YALE L. J. 247
(1910); Bomar, ''The Compensation of Expert Witnesses," 2 LAW AND CoNTI!M. PROB. 510
(1935).
47 See, for example, Neb. Rev. Stat. (1943) §§29-2509 to 29-2513.
48 See Cal. Penal Code (1947) §3705; Idaho Code Ann. (1932) §19-2613; N.M. Stat.
Ann. (194 I) §42-1408. The older procedure in this situation was to impanel a jury of matrons,
the jury "de ventre inspicien,M." See Reg. v. Anne Wycherley, 8 Car. & P. 262, 173 Eng.
Rep. 486 (1838). "Such juries," says Holdsworth, "are perhaps the ancestors both of the
modern special jury and the modem expert witness." 1 HOLDSWORTH, A HISTORY OF ENGLISH LAW 333 (1926).
40 332 U.S. 261, 67 S.Ct. 1613 (1947).
50 2 WmMORE, EvmBNCB, 3d ed., §563 (1940).

.980

MICHIGAN

LAw R.Bvmw

[Vol. .48

such as that of California,61 · which require insanity to be specially
pleaded and separately tried. It would seem worth considering whether
on the separate trial of the insanity issue the jury should not be a special
one composed of experts in psychiatry.
b. Extension to other non-jury cases of the British admiralty
practice of using experts as assessors to sit with the judge and help him
interpret and evaluate technical testimony. The practice has taken.
only slight root in this country, but there seems no reason why its use
might not be expanded. Specifically, it has been suggested that the
expert sitting with the judge direct and control the examination of
expert witnesses and sum up the expert testimony before the judge's
charge, subject· to interrogation by counsel.
c. Use of experts as referees to hear evidence and report, not as
witnesses but as agents of the court. This could hardly be suggested for
criminal cases, but something of the sort has been done in non-criminal
juvenile cases, in the use of masters in discipline in Colorado, juvenile
commissioners in North Dakota, and referees in Missouri and New .
Mexico.52 Particularly in girls' cases, a woman as referee, as provided .
by New Mexico law, for example,53 relieves a male judge of embarrassing investigation and virtually determines the appropriate action.
d. Somewhat similar to this last suggestion is that of Judge
Learned Hand,54 that the court be allowed to summon experts of its
own to review the whole testimony and the evidence of the experts
called by the parties, and let their decision be final or merely additional
evidence for the jury to consider. The latter alternative could be
adopted in criminal cases where the issue is left to be deci_ded by a jury.
In operation, it would probably not differ much from the use of courtappointed experts merely to examine the person and report: In either
51Cal. Penal Code (1947) §1027. In Colorado, separate trial is optional with the trial
court. Colo. Stat. Ann. (1935) c. 48, §509. Louisiana and Maryland in the past have also experimented with separate trials of the insanity issue. See La. Acts (1928) No. 17; La. Code
Crim. Proc. (Dart, 1928) arts. 267-273, held unconsti~tional in State v. Lange, 168 La. 958,
123 S. 639 (1929); Md. Laws 0931) c. 436, repealed by Md. Laws (1933 Spec. Sess.) c. 81.
On the operation of the California act, see Shepherd, ''The Plea of Insanity under the 1927 .
Amendments to the California Penal Code," 3 So. CAL. L. REv. 1 (1929).
62 Van Waters, ''The Socialization of Juvenile Court Procedure," 13 J. CmM. L. &
CmMINOLOGY 61 (1922); see also Waite, "How Far Can Court Procedure be Socialized
without Impairing Individual Rights," 12 J. CmM. L. & CIUMINOLOGY 339 (1921).
11a N.M. Stat. Ann. (1941) §44-108.
.
541:fand, "Historical and Practical Consideration Regarding Expert Testimony," 15
Rmv. L. REv. 40 (1902).
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case, the conclusions of these impartial experts would in most cases
be accepted by the jury as against the opinions of partisan witnesses.'rn
6.

Reform of Methods of Using Partisan Expert Witnesses

Whether or not some of the above methods for bringing into the
case impartial expert opinion are adopted, our conventional practices
with respect to the use of expert witnesses retained and called by the
parties.could be improved in various ways.
1. A medical expert asked to examine the accused should be paid
for making the examination without regard to whether he is thereafter
called to testify or not; compensation for making the examination
should not be made dependent upon· whether his diagnosis proved to
be in accordance with what counsel wishes to prove on the trial.
2. Compensation for neither the examination nor for appearing
as a witness should be on a contingent fee basis, i.e., contingent on
winning the case. Most courts condemn agreements by which the
compensation of the expert witnesses is made contingent upon or proportionate to a recovery; 56 and i:p. one case, an attorney who negotiated
such a contract with a doctor was disbarred.57 Nevertheless, such agreements are still frequently made and carried out.
3. Compensation paid or to be paid to the witness should be
required to be disclosed if requested on cross-examination.
55 Another suggestion frequently urged, especially by the medical profession, is one dealing with the rules of Evidence, which cannot adequately be discussed within the scope of this
paper: the admissibility of hospital reports, especially when they include data based not upon
direct observation or information obtained from the patient himself, but upon what the law
regards as hearsay, e.g., statements of relatives, friends, the family physican, etc. The orthodox
rule is that such data cannot be used as the basis for expert opinion. Ingles v. People, 90 Colo.
51, 6 P. (2d) 455 (1931), and cases cited in note, 82 A.L.R. 1460 (1933). Authorities such
as Professor Edmund Morgan have urged increased liberality, and a model act has been drawn
which to some extent would accept the viewpoint of the medical profession that data obtained
in the course of medical practice, supplementing the patient's own statements and which he
perhaps tried to conceal, is prqperly to be taken into account in diagnosing a case, and that
the exclusion of such matter leads to error rather than to truth. See Palmer v. Hoffman, 318
U.S. 109, 63 S.Ct. 477 (1943); Ulm v. Moore-McCormack Lines, (C.C.A. 2d, 1940) 115 F.
(2d) 492; Morgan, "The Law of Evidence, 1941-45," 59 HARv. L. REv. 481 at 519-523,
561 et seq. (1946); Hale, "Hospital Records as Evidence," 14 So. CAL. L. REv. 99 (1941);
Note, 18 So. CAL. L. REv. 60 (1944); notes, 144 A.L.R. 727 (1943); 167 A.L.R. 403 (1947).
56 Sherman v. Burton, 165 Mich. 293, 130 N.W. 667 (1911); Pollak v. Gregory, 9 Bosw.
116 (N.Y. 1861); Miller v. Anderson, 183 Wis. 163, 196 N.W. 869 (1924); contra: Haley
v. Hollenback, 53 Mont. 494, 165 P. 459 (1917), permitting contingent fee on ground that
poor litigants could not otherwise obtain competent testimony.
57 Matter of Schapiro, 144App. Div. I, 128 N.Y.S. 852 (1911).
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4. No "surprise" expert witnesses should be permitted. Each side
should be advised in advance of the names of the experts which the
other side expects to call.58
5. Consultations between the experts retained by the opposing
parties should be encouraged-just as the Uniform Expert Testimony
Act now permits consultation and joint reports by the several experts
appointed by the court. This was recommended by Sir James F.
Stephen almost seventy years ago,59 and more recently by the Committee in Medico-Legal Problems of the American Bar Association Section on Criminal Law.60
•
6. The experts retained by each side should, so far as constitutionally permissible, be allowed to examine and observe the defendant
to whatever extent may be necessary for proper diagnosis.
7. The hypothetical question should be abolished. As pointed
out in the Comment to Rule 409 of the Model Code of Evidence, this
form of question has in practice "been so grossly abused as to be almost
a scandal." Its abuses, and the need for its extirpation, have been convincingly stated by Wigmore, and by others,61 and need not be restated
here. What has been said of its evils generally is nowhere more true
than in the trial of questions involving mental condition. Modern
procedures, such as provided by the Federal Rules of Civil Procedure
and the Model Code of Evidence, largely render the hypothetical
question unnecessary.62 In the psychiatric field, it would seem proper
to go farther and to eliminate it completely.
58 The Unifonn Act, in
59 ''If medical men laid

section 3, so provides. So also does the Model Code, Rule 404.
down for themselves a positive rule that they would not give
evidence unless before doing so they met in consultation the medical men to be called on the
other side and exchanged their views fully, so that the medical witnesses on the one side might
know what was to be said by the medical witnesses on the other, they would be able to give a
full and impartial account of the case which would not provoke cross-examination. For many
years this course has been invariably pursued by all the most eminent physicians and surgeons
in Leeds, and the result is that in trials at Leeds ( where actions for injuries in railway accidents
and the like are very common) the medical witnesses are hardly ever cross-examinediat all, and
it is by no means uncommon for them to be called on one side only." I STEPHEN, HISTORY
OF 'rIIE CRIMINAL LAw OF ENGLAND 576 (1883).
60 Note, 26 J. CRIM. L. & CRIMINOLOGY 290, 294 (1935).
612 WIGMORE, EVIDENCE, 3d ed., §.686 (1940); Judge Learned Hand, New York Bar
Assn. Lectures on Legal Topics (1921-1922).
62 Morgan, Foreword, A.L.I. Model Code of Evidence, pp. 34-36 (1942).

